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FOREWORD. 

This digest of judicial decisions relating to the 

regulation of operators of trucks and busses has 

been prepared as a part of the work of the Research 

Committee of the railroad companies serving the 

Mississippi Valley territory; but whatever value it 

has will be equally pertinent in all other sections 

of the country. 

The Legislatures of approximately forty States 

will convene within a year, and at each of these, 

as well as at succeeding sessions, important legisla¬ 

tion regulating and taxing commercial motor vehicles 

will be enacted. In view of the importance of this 

legislation being valid and enforceable, it is believed 

that some such compilation as this is essential both 

in the initial preparation of motor carrier regu¬ 

latory bills and in the consideration of amendments 

proposed (often hurriedly) after the bills have been 

introduced. The digest plan has been adopted be¬ 

cause those primarily interested are lawyers, who 

naturally will wish to read the cases for themselves; 

but it is believed that the subject is so presented 

as to be of interest also to laymen. 

The writer is the sub-committee to whom this 

work was assigned by the Research Committee. His 

purpose is not to give his own conclusions as to 

what is the law, but to present brief abstracts of 

the leading decisions, most of them quite recent, 

upon each important question relating to this sub¬ 
ject. 

There is no federal legislation concerning busses 

and trucks, so all the questions of law relating to 



their operation have arisen in cases involving state 

statutes. Almost invariably the ground upon which 

these have been attacked is alleged conflict with the 

Federal Constitution, notably its due process, equal 

protection and commerce clauses. Omitting purely 

incidental or local provisions of state constitutions, 

it may be assumed that the validity of practically 

all provisions of state statutes relating to this sub¬ 

ject depends upon whether they comply with the 

requirements of the Federal Constitution. Accord¬ 

ingly this digest consists principally of abstracts of 

decisions of the Supreme Court. It does not, how¬ 

ever, include many collaterally pertinent decisions 

of that court in which are applied principles anal¬ 

ogous to those here involved, as, for example, those 

relating to the regulatory power of a state over other 

kinds of business which are affected with the public 

interest. 

To avoid undue length, decisions of lower federal 

courts and of state courts have been omitted except 

where there is some special reason for their inclu¬ 

sion, as, for example, particular pertinency or 

recency of rendition. It is, of course, understood 

that the inclusion of these does not mean that in all 

instances they are considered to be sound. 

I wish to make acknowledgment of invaluable 

aid in the preparation of this digest rendered by 

my assistant, Mr. J. H. McCliord. 

Edward S. Jouett, 

For Research Committee of 
Mississippi Valley Railroads. 

Louisville, Ky., July 15, 1932. 



DIGEST OF DECISIONS 

RELATING TO 

THE VALIDITY OF STATE STATUTES REGULAT¬ 

ING THE OPERATION OF MOTOR VEHICLES. 

Before considering the decisions, it is deemed 

advisable to call attention to the five classes which 

the Supreme Court has recognized and considered 

in construing statutes and ordinances relating to 

motor operators: (1) private operators; (2) private 

carriers of property; (3) operators of “U-Drive- 

Its”; (4) contract carriers; (5) common carriers. 

For the purpose of this digest these terms may 

be defined as follows: 

1. A private operator is an operator of a motor 

vehicle for private purposes and not as a part of 

a commercial enterprise. 

2. A private carrier of property is one trans¬ 

porting property sold or to be sold by him in the 

furtherance of a private commercial enterprise. 

Continental Baking Co. v. Woodring, 286 U. S.-, 

76 L. Ed.-, Adv. Ops. No. 14, p. 816; Denver & 

B. G. Co. v. Linck, 56 Fed. (2d) 957, 961. 

3. An operator of a “U-Drive-It” is one who is 

engaged in the business of renting or hiring motor 

vehicles to be operated by the hirer and for his use, 

and not for the purpose of transporting persons 

or property for compensation. Hodge Drive-It- 

Yourself Co. v. City of Cincinnati, 284 U. S. 335. 

4. A contract carrier is one who engages in the 

business of furnishing transportation for hire for 
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particular persons under special contracts and not 

for tlie public generally. 

5. A common carrier is one who holds himself 

out as engaged in the motor transportation business 

for hire as a public employment. 

For definitions and discussion of matters to be 

considered in determining whether a motor carrier 

is a contract carrier or a common carrier, see: 

Terminal Taxicab Co. v. Katz, 241 U. S. 252, 
60 L. Ed. 984; 

Producers Trans. Co. v. R. R. Comm., 251 U. S. 
228, 64 L. Ed. 239; 

Red Ball Transit Co. v. Marshall, 8 Fed. (2d) 
635, 639; 

Sanger v. Lukens, 26 Fed. (2d) 855, 856; 
Denver & R. G. Co. v. Linck, 56 Fed. (2d) 957, 

960; 
Stephenson v. Binford, 53 Fed. (2d) 509, 516; 
Southern Motorways v. Perry, 39 Fed. (2d) 145, 

147; 
McCory v. Pacific Spruce Corp., 1 Fed. (2d) 

853. 

Jones v. Ferguson, 181 Ark. 522, 27 S. W. (2d) 
96; 

Public Utilities Comm. v. J. Minniear & Sons, 
174 N. E. 1, 123 Ohio St. 79; 

State v. Higgins, 283 Pac. 1074, 155 Wash. 227; 
Coordination of Motor Transportation, 182 I. 

C. C. 263, 386. 

While we are chiefly concerned with the validity 

of the statutory provisions regulating carriers for 

hire, nevertheless decisions involving only private 

operators and others who are not carriers for hire 

have been included for these reasons: In the prep¬ 

aration of regulatory statutes it will generally be 



found desirable to make some of the provisions 

applicable to all classes of operators, as, for example, 

those relating to weight and dimensions. Further¬ 

more, some of the important principles subsequently 

applied in the consideration of statutory provisions 

regulating carriers for hire were first developed in 

cases wherein only private operators were involved. 

In this connection it is of interest, as also of 

definite practical value, to note that the numbers 

assigned to the five definitions enumerated supra 
represent the relative rank of the different classes 

of motor operators; that is to say, the private 

operator is freer from legislative control than any 

of the others, and so on down the line. It is clear 

from the decisions that any regulation or restriction 

which has been sustained with respect to any one 

class may be validly imposed upon each of the 

classes of lower rank. 
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I. 

REGULATION OF OPERATORS OF MOTOR 
VEHICLES. 

The cases relating to this general subject are 

considered under the above heading in this Section I. 

It will be remembered, however, that the Commerce 

Clause of the Federal Constitution deprives the 

state of certain regulatory powers over the operators 

of commercial vehicles used in interstate commerce. 

Accordingly the abstracts of the decisions, or por¬ 

tions thereof, relating to the power of the states 

over such operators will be given separately in 

Section II of this digest. 

1. AUTHORITY TO PROMOTE PUBLIC SAFETY, TO PROTECT 

ROADS AND TO CHARGE FOR THEIR USE. 
(All operators, both private and commercial.) 

(a) IN GENERAL 

See cases cited under (1)) infra. 

(b) REGISTRATION OF VEHICLES AND FEES. 

Private Operator: 

Under its police power a state may re¬ 

quire the registration of every motor ve¬ 

hicle using its highways and exact reason¬ 

able graduated fees therefor. 

Hendrick v. Maryland, 235 U. S. 610, 621, 
59 L. Ed. 385, 391. 

Kane v. New Jersey, 242 U. S. 160, 169, 
61 L. Ed. 222, 228. 

Contract Carrier: 

A registration fee ranging (according 

to the case) from $15.00 to $400.00, and 
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graduated according to the weight of the 

truck, is valid when applied to vehicles 

engaged only in intrastate commerce. 

Prouty v. Coyne, 55 Fed. (2d) 289, 293. 

Common Carrier: 

The collection by both the municipali¬ 

ties and the state of registration fees, grad¬ 

uated according to the weight of the vehicle, 

from motor vehicle operators does not 

amount to a denial of due process of law, if 

the total tax collected by both the city and 

the state is not excessive. 

Carley & Hamilton v. Snook, 281 U. S. 
66', 72, 74 L. Ed. 704, 709. 

(c) LICENSING OF OPERATORS AND FEES. 

Private Carrier: 

A private carrier may be required to 

obtain a license and pay a fee therefor. 

Continental Baking Co. v. Woodring, 
286 U. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 

(d) CHAUFFEURS—LICENSING—HOURS OF SERVICE, ETC. 

Private Operator: 

Under its police power a state may re¬ 

quire the licensing of the chauffeurs of pri¬ 

vate automobiles, and charge reasonable 
fees therefor. 

Hendrick v. Maryland, 235 U. S. 610, 
621, 59 L. Ed. 385, 391. 

Kane v. New Jersey, 242 U. S. 160, 169, 
61 L. Ed. 222, 228. 
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A state commission may be authorized 

to prescribe the qualifications of the chauf¬ 

feurs as to age and hours of service. 

Continental Baking Co. v. Woodring, 
286 U. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 

Contract Carrier: 

A state statute requiring contract car¬ 

riers to use on their trucks only competent 

drivers holding licenses, and fixing the 

hours of service of the drivers, is valid. 

Stephenson v. Binford, 53 Fed. (2d) 509, 
512. 

(e) TAXES. 

Private Operator: 

A state may exact reasonable compen¬ 

sation for the use of its highways. 

Hendrick v. Maryland, 235 U. S. 610, 
622, 59 L. Ed. 385, 391. 

Kane v. New Jersey, 242 U. S. 160, 161, 
61 L. Ed. 222, 228. 

A state’s power to exact reasonable com¬ 

pensation for the use of its highways is 

properly exercised by a statute imposing 

a license fee graduated according to the 

horse-power of the engine. 

Hendrick v. Maryland, 235 U. S. 610, 
623, 59 L. Ed. 385. 

Kane v. New Jersey, 242 U. S. 160, 168, 
61 L. Ed. 222, 228. 

A motor vehicle registration tax, grad¬ 

uated in accordance with the cost of the 
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car, although it is in lieu of all other taxes 

thereon, is an excise for the privilege of 

using the state highways where the statute 

provides that upon the payment of the tax 

such vehicles shall be privileged to use such 

highways. 

Storaasli v. Minnesota, 283 U. S. 57, 62, 
75 L. Ed. 839, 843. 

A private carrier may be charged a rea¬ 

sonable mileage tax for the use of the roads 

in addition to a license fee. 

Continental Baking Co. v. Woodring, 
286 U. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 

Allied Truck Owners Asso. v. Public 
Service Com. of Wise., 242 N. W. 668. 

A wholesale grocery company which 

makes a specific charge for the delivery of 

its products to its customers uses the high¬ 

ways for compensation and an extra charge 

may be exacted for such use. 

Collins-Diet z-Morris Co. v. State Corpor¬ 
ation Commission, 154 Okla. 121, 7 
Pac. (2d) 123, 129, 130. 

Contract Carrier: 

A gross ton mileage tax may be imposed 

upon contract carriers. 

Louis v. Boynton, 53 Fed. (2d) 471, 473. 
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Common Carrier: 

Common carriers for hire who make the 

highways their place of business may prop¬ 

erly be charged an extra tax for such use. 

Clark v. Poor, 274 U. S. 554, 557, 71 L. 
Ed. 1199, 1201. 

In a case not affected by interstate com¬ 

merce, the Constitution (due process clause) 

does not require that a graduated registra¬ 

tion fee on bus operators be proportioned 

in accordance with the amount of the use 

made of the highways. Hence, even though 

the operation of the busses is confined 

wholly or largely to city streets, and they 

pay a city license fee, the failure by the 

state to apply the fees collected by it for 

the benefit of those who pay them does not 

constitute a denial of due process; nor, 

under the due process clause, can the oper¬ 

ator insist that his taxes be limited in pro¬ 

portion to the extent of his use of the state 

highway. 

Carley & Hamilton v. Snook, 281 U. S. 66, 
72, 74 L. Ed. 704, 708. 

A common carrier operating over a reg¬ 

ular route may be charged a gross receipts 

tax in lieu of all other property taxes, and 

the fact that this may result in the payment 

of higher taxes on its property than was 

imposed on other carriers is immaterial. 

Alward v. Johnson, 282 U. S. 509, 514, 
75 L. Ed. 496, 499. 

Bekins Van Lines v. Riley, 280 U. S. 80, 
82, 74 L. Ed. 178, 180.' 
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A state may tax the privilege of doing 
an intrastate bus business without regard 
to whether the charge imposed represents 
merely a fair compensation for the use of 
their highways. 

Interstate Transit Co. v. Lindsey, 283 U. 
S. 183, 190, 75 L. Ed. 953, 971. 

(f) REPORTS AND RECORDS. 

Private Carrier: 

In order to procure a license a private 
carrier may be required to give information 
as to the ownership and condition of his 
equipment and as to his financial condition. 

Continental Bailing Co. v. Woodring, 
286 U. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 

Where the requirements are for the pur¬ 
pose of ascertaining a mileage tax, a private 
carrier may be required to keep records, 
furnish reports and maintain a uniform 
method of accounting. 

Continental Baking Co. v. Woodring, 
286 IT. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 

A state commission may be authorized to 
require private carriers to report accidents. 

Continental Baking Co. v. Woodrinq, 
286 U. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 
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Contract Carrier: 

Where a mileage tax is imposed upon 

contract carriers, they may be required to 

furnish reports, data and other information 

essential to the collection of the tax. 

Louis v. Boynton, 53 Fed. (2d) 471, 474. 

(§) PHYSICAL LIMITATIONS ON VEHICLES AND ON THEIR 
USE UPON HIGHWAYS. 

Private Carrier: 

A state commission may be authorized 

to regulate the condition of the motor ve¬ 

hicles of private carriers with respect to 

safety and sanitation. 

Continental Baking Co. v. Woodring, 
286 U. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 

Contract Carrier: 

A limitation of 7,000 pounds placed 

upon the load which may be transported by 

a truck is valid. Furthermore, the fact that 

such limitation makes it impossible for con¬ 

tract. carriers to perform their contracts 

does not render the statutory provision in¬ 

valid under the contract clause since con¬ 

tracts must be deemed to have been made in 

contemplation of the exercise of the regu¬ 

latory authority of the state. 

Sproles v. Binford, 286 U. S. -, 76 L. 
Ed.-, Adv. Ops. No. 14, p. 827. 
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A state statute authorizing a state com¬ 

mission to inspect and approve or disap¬ 

prove the equipment, the manner of load¬ 

ing, the size and weight of the loads, and 

authorizing the commission to classify the 

highways as to congestion upon them and 

as to their character and ability to with¬ 

stand varying transportation uses, is valid. 

Stephenson v. Binford, 53 Fed. (2d) 509, 
512. 

Common Carrier: 

An order of a state highway commission, 

issued under statutory authority, reducing 

the maximum weight of vehicle and load 

from 22,000 pounds, as fixed by statute, to 

16,500 pounds was sustained. The fact that 

the operator cannot make a profit unless 

the maximum be fixed at 22,000 pounds was 

held not to show that the regulation is 

either discriminatory or unreasonable. 

Morris v. Duty, 274 U. S. 135, 144, 71 L. 
Ed. 966, 971. 

A limitation of 7,000 pounds on the net 

load of trucks is valid since scientific pre¬ 

cision is not necessary in restrictions de¬ 

signed to prevent wear and hazards due to 

excessive size of vehicles and weight of 

load; and such limitations are within legis¬ 

lative discretion and will not be set aside 

because compliance is burdensome. 

Sproles v. Binford, 286 U. S.-, 76 L. 
Ed.-, Adv. Ops. No. 14, p. 827. 
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A statutory provision fixing the same 

limit of length for each motor vehicle and 

for a combination of motor vehicles is valid. 

Sproles v. Binford, 286 U. S.-, 76 L. 
Ed.-, Adv. Ops. No. 14, p. 827. 

(h) INDEMNITY FOR BENEFIT OF THIRD PERSONS. 

Private Operator: 

Persons operating motor vehicles for 

their own private ends may be exempted 

from a requirement of a state statute that 

motor carriers for hire file bonds for the 

protection of persons injured by the opera¬ 

tion of their motor vehicles. 

Packard v. Banton, 264 U. S. 140, 145, 
68 L. £d. 596, 608. 

A private carrier may be required to file 

indemnity insurance covering injuries to 

persons (not passengers) and damages to 

property (not cargo) resulting from the 

negligent operation of the truck. 

Continental Baking Co. v. Woodring, 
286 U. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 

Operators of “U-Drive-Its”: 

The use of city streets by “U-Drive-Its” 

is a special and extraordinary use mate¬ 

rially differing from the operation of au¬ 

tomobiles or trucks by owners or their 

chauffeurs in the usual way for private 

ends. A city, in the exercise of its power 

to prescribe the terms upon which it will 
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permit the use of the streets to carry on 

business for gain, may require that persons 

engaged in this business deposit with the 

city treasurer insurance policies or indem¬ 

nity bonds in specific amounts for the pro¬ 

tection of persons who are injured or whose 

property may be damaged as a result of the 

lessee’s negligent operation of such vehicles. 

The fact that the premiums charged by 

insurance companies for issuing insurance 

policies on “ U-Drive-Its ” amounts to 

$232.00 per year, or 10 per cent of the 

gross earnings of each vehicle, does not 

show that the ordinance requiring the post¬ 

ing of indemnity bonds or insurance policies 

by the operators of such vehicles is uncon¬ 

stitutional. 

Hodge Drive-Itf Yourself Co. v. City of 
Cincinnati, 284 U. S. 335. 

See: Annotation “Constitutionality and 

Construction of Statutes or Ordi¬ 

nances in Relation to Automobiles 

Rented and Driven by Lessee or his 

Privy.” 77 A. L. R, 895. 

Contract Carrier: 

A state statute requiring contract car¬ 

riers to secure the public against loss from 

personal injuries is valid. 

Stephenson v. Binford, 53 Fed. (2d) 509, 
512. 
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Common Carrier: 

Carriers for hire may be required to 

secure insurance for the protection of per¬ 

sons injured by their operation, and the 

fact that the expense incident thereto may 

be burdensome does not militate against 

the validity of the requirement, since car¬ 

riers for hire could be entirely excluded 

from the highways. 

Packard v. Banton, 264 U. S. 140, 145, 
68 L. Ed. 596, 608. 

See Annotation “Constitutionality of 

Statutes Requiring Owners or Opera¬ 

tors of Automobiles to Carry Insur¬ 

ance for the Protection of Persons 

who May be Injured.” 68 L. Ed. 

U. S. Supreme Court Reports, 597. 

(i) APPOINTMENT OF PROCESS AGENT. 

Private Operator: 

A state statute which requires that a 

non-resident appoint the secretary of state 

his attorney upon whom process may be 

served in any action growing out of the 

operation of the vehicle within the state, 

being enacted in the exercise of the state’s 

powers to promote public safety, does not 

amount to a denial of equal protection of 

the laws. 

Kane v. New Jersey, 242 U. S. 160, 168, 
61 L. Ed. 222, 228. 
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It is not a denial of due process for a 

state to provide that the use of the highway 

by a non-resident is equivalent to the ap¬ 

pointment of a registrar as agent upon 

whom process may be served in proceedings 

growing out of the use of the highway, pro¬ 

vided proper provision is made for the 

delivery of actual notice of the service of 

process to the defendant. 

Hess v. Pawloski, 274 U. S. 352, 357, 
71 L. Ed. 1091, 1095. 

2. ADDITIONAL AUTHORITY RESULTING FROM BUSINESS BE¬ 
ING AFFECTED WITH THE PUBLIC INTEREST. 

(Commercial operators.) 

(a) IN GENERAL 

In addition to a state’s police powers, which are 

exercisable over all motor vehicles, there are two 

other bases upon which rests a state’s power to 

regulate the operators of commercial motor vehi¬ 

cles. One is that the business is affected with the 

public interest ; the other that the state, by virtue 

of its sovereign power over its highways, may im¬ 

pose conditions upon their use for commercial pur¬ 

poses. 

An important case which discusses both of these 

propositions is Stephenson v. Binford, 53 Fed. 

(2d) 509 (decided by a Three-Judge Federal Court 

of Texas), in which it was held that the business 

of contract carriers is affected with the public in¬ 

terest, and also that the state’s power over its high¬ 

ways gives it the right to impose conditions upon 
their use by commercial carriers. 
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To the same effect see Georgia Public Service 

Commission v. Sage & Davis Transfer Co., 170 Ga. 

873, 154 S. E. 439; Rutledge Co-Op. Ass’n v. 

Baughman, 153 Md. 297, 138 At. 29; Barbour v. 

Walker, 126 Okla, 227, 259 Pac. 552; Brief of Al¬ 

fred P. Thom of May 25, 1931, before the Inter¬ 

state Commerce Commission, In the Matter of Co¬ 

ordination of Motor Transportation. 

However, there is basis for the contention that 

the foregoing authorities are contrary to the im¬ 

plication, if not the decision, in Smith v. Cahoon, 

283 U. S. 553, 75 L. Ed. 1264. Consider also the 

language of the court in Continental Baking Co. v. 
Woodring, 286 U. S. -, 76 L. Ed. -, Adv. 

Ops. No. 14, p. 816; Michigan Pub. Utilities 

Comm. v. Duke, 266 U. S. 570, 576-578, and Frost 

Trucking Co. v. Railroad Commission, 271 U. S. 

583, 592. 

The decision in Stephenson v. Binford, supra, 

which is now pending in the Supreme Court, will 

probably clarify and establish the nature and ex¬ 

tent of the states’ general regulatory powers over 

contract carriers. Even if the court should ulti¬ 

mately hold that under neither of the bases of a 

state’s regulatory power mentioned above may the 

state require contract carriers to obtain certifi¬ 

cates of public convenience or regulate their rates 

and practices, nevertheless it would seem that a 

state may exercise certain control over the rates 
of such carriers for the reasons stated under (c), 

infra, p. 25. 
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Contract Carriers: 

“A marked distinction exists between 
common and private (contract) carriers by 
auto vehicles.” 

Bekins Van Lines v. Riley, 280 U. S. 80, 
82, 74 L. Ed. 178, 180. 

The Supreme Court has stated that the 

courts are not vet in accord with respect to 

the scope of the field of valid regulations of 

contract carriers. 

Smith v. Gaboon, 283 U. S. 553, 564, 75 L. 
Ed. 1264, 1273. 

In order to protect the business of those 

who are common carriers, a state cannot 

compel contract carriers to assume the sta¬ 

tus of common carriers and be regulated as 

such. 

Frost v. Railroad Commission, 271 U. S. 
583, 591, 600, 70 L. Ed. 1101, 1104, 
1107. 

A state statute which prescribes that a 

contract carrier, whose business is limited 

to transportation of automobile bodies un¬ 

der three contracts with the manufacturers, 

shall become a common carrier amounts to 

the taking of private property for public use 

without just compensation. 

Michigan Pub. Utilities Comm. v. Duke, 
266 U. S. 570, 578, 69 L. Ed. 445, 450. 
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Common Carriers: 

Regulations of common carriers as such 

in state statutes may be classified under 

the following headings: 

1. Certificates of public convenience and 
necessity authorizing the operation. 

2. Regulation of rates, fares and charges. 

3. Prescription of uniform accounting 
system. 

4. Regulation of security issues. 

5. Prescription of compulsory insurance. 

Co-ordination of Motor Transportation, 
182 I. C. C. 263, 371. 

The constitutionality of such require¬ 

ments is so thoroughly established that it 

is not thought that it will serve any useful 

purpose to make an exhaustive citation of 

even the decisions of the United States 

Supreme Court upholding the powers of 

the state in these particulars. See, how¬ 

ever, in this connection: 

Terminal Taxicab Co. v. Kutz, 241 U. S. 
252, 60 L. Ed. 984. 

Producers Transp. Co. v. Railroad Com¬ 
mission, 251 U. S. 228, 64 L. Ed. 239. 

Smith v. Gaboon, 283 U. S. 553, 563, 75 L. 
Ed. 1264, 1272. 

Frost v. Railroad Commission, 271 U. S. 
583, 600, 70 L. Ed. 1101, 1107. 

interstate Busses Corp. v. Holyoke St. 
Ry. Co., 273 IT. S. 45, 71 L. Ed. 530. 

The operation of motor vehicles for hire 

on the public highways, constituting a trans¬ 

portation business for profit, is carried on 
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by governmental sufferance and not as a 

matter of right, and sucli carriers may be 

entirely excluded from the highways. 

Packard v. Banton, 264 U. S. 140, 145, 
68 L. Ed. 596, 608. 

(b) CERTIFICATES OF PUBLIC CONVENIENCE AND NECES¬ 

SITY. 

Contract Carriers: 

As a condition to the granting of a cer¬ 

tificate to a contract carrier engaged in 

transporting for a stipulated compensation 

under a single contract citrus fruits between 

fixed termini, the state cannot require the 

carrier to assume the duties and burdens of 

a common carrier; but the court indicated 

that if the only matters considered in grant¬ 

ing a certificate of public convenience and 

necessity were the public safety and con¬ 

servation of the highways, and if the car¬ 

rier is required merely to become subject to 

regulations appropriate to a contract car¬ 

rier, the state may require such a carrier, 

in order to have the privilege of using the 

highways, to secure a certificate of public 

convenience. 

Frost v. Railroad Commission, 271 U. S. 
583, 592, 70 L. Ed. 1101, 1104. 

It is beyond the power of a state to im¬ 

pose upon a contract carrier a general regu¬ 

latory scheme under which such carrier is 

required to apply for a certificate of public 

convenience and necessity, to file a schedule 

of tariffs and give a bond for the protection 
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of the public and of the persons or property 

carried; and under which the state commis¬ 

sion is authorized to regulate rates, service, 

accounts, and requiring tariffs to be open 

to public inspection. 

Smith v. Cahoon, 283 U. S. 553, 563, 75 L. 
Ed. 1264, 1272. 

See “Regulation of Contract Motor Car¬ 

riers under the Constitution ” Harvard 

Law Review, XLIV No. 4, p. 530; “Motor 

Carrier Regulation, Federal, State and Mu¬ 

nicipal.” Columbia Law Review, Vol. 26, 

p. 954. 

Where a state statute provides a separate 

scheme of regulation of common carriers 

and contract carriers, and authorizes the 

granting of certificates of public conven¬ 

ience to the former and permits to the lat¬ 

ter, the state commission may be authorized, 

in granting permits, to take into consider¬ 

ation the whole transportation and traffic 

structure of the state and to base its grant 

or refusal of the permit upon a determina¬ 

tion as to whether the stability and integrity 

of that structure will be injured or bettered 

by the grant. 

Stephenson v. Binford, 53 Fed. (2d) 509. 
512, 513. 

The Interstate Commerce Commission 

has expressed the opinion that contract car¬ 

riers may be required to secure a certificate 

of public convenience. 

Co-ordination of Motor Transportation, 
182 I. C. C. 263, 382. 
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Common Carriers: 

A certificate of public convenience and 

necessity issued by a state public service 

commission “may be deemed equivalent to 

a legislative declaration that public con¬ 

venience and necessity required the estab¬ 

lishment” of the lines over the authorized 

route. 

Buck v. Kuykendall, 267 U. S. 307, 316, 
69 L. Ed. 623, 627. 

For a general discussion of certificates 

of public convenience and necessity, and the 

principles governing their issue and refusal, 

see Ford P. Hall, “Certificates of Conven¬ 

ience and Necessity,” 28 Mich. L. Rev. 107, 

276, and D. E. Lilienthal and I. S. Rosen¬ 

baum, “Motor Carrier Regulation by Cer¬ 

tificates of Necessity and Convenience,” 36 

Yale L. J. 163. 

A certificate of convenience and neces¬ 

sity may be revoked upon the failure of the 

holder to observe lawful regulations. 

Southern Motorways v. Perry, 39 Fed. 
(2d) 145, 148. 

A requirement of a state statute that a 

common carrier of passengers obtain a li¬ 

cense from local authorities and a certificate 

of convenience and necessity from a state 

commission does not deprive the carrier of 

its property without due process of law. 

Interstate Busses Corp. v. Holyoke St. Ry. 
Co., 273 IT. S. 45, 52, 71 L. Ed. 530, 534. 
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The right of a state to limit the common 

carrier operators upon the highways to the 

holders of certificates of convenience and 

necessity is based not only on the protection 

and the safety of the passengers and the pub¬ 

lic and the condition of the highway, but also 

on the public interest in the avoidance of 
improper multiplication of transportation 

agencies. 

Southern Motorways v. Perry, 39 Fed. 
(2d) 145, 147. 

(c) REGULATION OF RATES, SERVICE, ACCOUNTS, ETC. 

Private Carrier: 

It is apparently recognized that private 

carriers cannot be regulated as to rates, nor 

be required to obtain certificates of public 

convenience and necessity, since such car¬ 

riers may be regulated only for the purpose 

of protecting the public highways from mis¬ 

use and insuring safe traffic conditions. 

Continental Baking Co. v. Woodring, 
286 U. S. -, 76 L. Ed. -, Adv. 
Ops. No. 14, p. 816. 

Contract Carriers: 

See Smith v. Calioon under (b), supra, 
p. 21. 

Where a state provides separate schemes 

for regulating common carriers and contract 

carriers, it may legally forbid the use of its 

highways by contract carriers, unless they 
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submit to the regulation of their rates and 

practices by the state commission. 

Stephenson v. Bin ford, 53 Fed. (2d) 509, 
515. 

and see— 

Barbour v. Walker, 126 Okla. 227, 259 
Pac. 552. 

Rutledge Co-Op. Ass’n v. Baughman, 153 
Md. 297, 138 At. 29. 

Georgia Pub. Serv. Comm. v. Sage & Da¬ 
vis Transf. Co., 170 Ga. 873, 154 S. E. 
439. 

Brief: Alfred P. Thom, May 25, 1931, be¬ 

fore Interstate Commerce Commission 

In the Matter of Co-ordination of Mo¬ 

tor Transportation. 

Even if it be assumed that the decisions 

last cited are contrary to Smith v. Cahoon 

and to the implications of Continental Bak¬ 

ing Co. v. Woodring (supra), nevertheless 

it would seem that a state may control the 

rates and practices of contract carriers to 

the extent that may be necessary to protect 

common carriers and their patrons from un¬ 

fair competition and discrimination. 

Consider by way of analogy the doctrine 

of the Shreveport Case (Houston, E. & W. 

T. By. Co. v. U. S., 234 U. S. 342, 58 L. Ed. 

134), and the authority exercised by the In- 

tersate Commerce Commission over intra¬ 

state commerce (II. S. Code, title 49 §13; 
par. 4, §13,1. C. C. Act); and see Co-ordina¬ 

tion of Motor Transportation, 182 I. C. C. 
263, 379, 384; Frost v. R. R. Com,, 197 Cal. 
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230, 240 Pac. 26; and Slusher v. Safety 

Coach Transit Co., 229 Ky. 231, 17 S. W. 

(2d) 1012. 

Common Carriers: 

Tlie basis of the right of the state to 

regulate the schedules of common carrier 

motor operators is both the convenience and 

safety of the public. 

Southern Motorways v. Perry, 39 Fed. 
(2d) 145, 148. 

(d) INDEMNITY FOR THE PROTECTION OF PASSENGERS 
AND CARGO. 

A state may require common carriers by motor 

vehicle to file indemnity bonds or to carry insur¬ 

ance for the protection of passengers and cargo. 

Packard v. Banton, 264 U. S. 140, 68 L. Ed. 596. 

Lutz v. City of New Orleans, 235 Fed. 978, 

affirmed in 237 Fed. 1018. 

Cf. Smith v. Gaboon, 283 U. S. 553, 563, 75 L. 

Ed. 1264, 1272. 

And see cases cited in annotation on subject 

of— 

“Constitutionality of Statutes Requiring Own¬ 

ers or Operators of Automobiles to Carry 

Insurance for the Protection of Persons that 

May be Injured, 68 U. S. Sup. Ct. R. (L. 

Ed.) 597.” 
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II. 

OPERATORS ENGAGED IN INTERSTATE 
COMMERCE. 

For the sake of convenience, the decisions involv¬ 

ing interstate commerce will be digested under the 

same headings as those used in Section I; but it is 

not deemed necessary to use the names of the differ¬ 

ent classes of operators as catchwords. 

1. AUTHORITY TO PROMOTE PUBLIC SAFETY, TO PROTECT 
ROADS AND TO CHARGE FOR THEIR USE. 

(a) IN GENERAL 

In the absence of national legislation especially 

covering the same subjects, the state may right¬ 

fully prescribe uniform regulations, adapted to 

promote safety upon its highways and the con¬ 

servation of their use, applicable alike to vehicles 

moving in interstate and intrastate commerce. 

Morris v. Duty, 274 U. S. 135, 143, 71 L. Ed. 
966, 971. 

Hendrick v. Maryland, 235 IT. S. 610, 622, 59 L. 
Ed. 385, 390. ' 

Kane v. New Jersey, 242 IT. S. 160, 167, 61 L. Ed. 
222, 226. 

In this regulation of interstate carriers the state 

is limited to matters coming within its general po¬ 

lice powers, as, for example, matters of size of 

equipment, weight, speed, safety, congestion of 

highivays, and the collection of faxes for the use 

of the highways. 

Co-ordination of Motor Transportation, 182 I. 
C. C. 263, 371. 

Sage v. Baldwin, 55 Fed. (2d) 968, 971. 
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See: 
Annotations: 36 A. L. R. 1110, 38 A. L. R. 291, 

47 A. L. R, 230, 49 A. L. R. 1203, 51 A. L. 
R. 827, 62 A. L. R. 52. 

(b) REGISTRATION OF VEHICLES AND FEES. 

A reasonable requirement in state legislation 

for registration of motor vehicle and licensing of 

the driver may, in the absence of national legisla¬ 

tion, be applied to motor vehicles engaged in inter¬ 

state commerce. 

Hendrick v. Maryland, 235 IT. S. 610, 622, 59 L. 
Ed. 385, 391. ' 

Michigan Pub. Utilities Com. v. Duke, 266 U. S. 
570, 576, 69 L. Ed. 445, 449. 

A registration fee ranging from $3.00 to $10.00, 

being graduated according to the horse-power of 

the engine, is not so large as to be unreasonable, 

and hence may be exacted of a non-resident of 

the state, even though he uses the highways only 

once, and even though it appeared that the amount 

collected exceeded the amount required to defray 

the expense of maintaining the regulation and in¬ 

spection department, the excess being used for the 

maintenance of the roads. 

Kane v. New Jersey, 242 U. S. 160, 169, 61 L. 
Ed. 222, 226. 

A reasonable registration fee ranging from 

$6.00 to $18.00, graduated according to the horse¬ 

power of the engine, being uniform and fixed ac¬ 

cording to a practical standard, constitutes no bur¬ 

den on interstate commerce in the absence of a 

showing of the value of the facilities furnished by 
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the state and of the cost of maintaining them, even 

though an evident purpose of the statute is to col¬ 

lect some compensation for the use of the highway. 

Hendrick v. Maryland, 235 IT. S. 610, 624, 59 L. 
Ed. 385, 391. ' 

A registration or license fee ranging from 

$15.00 to $400.00 on trucks, being graduated in ac¬ 

cordance with the weight of the truck, is invalid as 

to vehicles engaged in interstate commerce, since 

the amount of the tax is not predicated upon the 

use made, or to be made, of the highways. 

Prouty v. Coyne, 55 F. (2d) 289, 293. 

A license fee imposed as a police measure on 

busses engaged in transporting interstate passen¬ 

gers rests upon the same basis as state inspection 

laws, and is in reality an inspection fee. Hence, 

to be valid it must be no larger than is reasonably 

required to defray the expense of administering 

the regulation. Where it does not appear that the 

fee ($50.00) was imposed as an incident of such 

regulation, or was used to pay the expenses of the 

regulation, or that the amount was no more than 

was reasonably required, it cannot be sustained as 

a police measure or inspection fee. 

Sprout v. South Bend, 277 IT. S. 163, 169, 72 L. 
Ed. 833, 837. 

(c) LICENSING OF OPERATORS AND FEES. 

Where it is not contended that a license tax, 

graduated according to the number and capacity 

of vehicles used, is so large as to obstruct interstate 

commerce, it is of no concern to the plaintiff that 



30 

part of the proceeds are used for purposes other 

than for maintaining the highways and defraying 

the expenses of administration of the motor regu¬ 

latory act. 

Clark v. Poor, 274 U. S. 554, 557, 71 L. Ed. 1199, 
1201. 

(d) CHAUFFEURS—LICENSING—HOURS OF SERVICE, ETC. 

A driver’s license fee ranging from $2.00 to 

$4.00, being graduated according to the horse¬ 

power of the engine, is not so large as to be un¬ 

reasonable and hence may be charged against a 

non-resident of the state, even though he uses the 

highways only once and even though it appeared 

that the amount collected exceeded the amount re¬ 

quired to defray the expenses of maintaining the 

regulation and inspection department, the excess 

being used for the maintenance of the roads. 

Kane v. New Jersey, 242 U. S. 160,169, 61 L. Ed. 
222, 226, 228. 

A state may prescribe the qualifications of the 

chauffeurs and the hours of service for contract 

carriers engaged exclusively in interstate com¬ 

merce. 

Sage v. Baldwin, 55 Fed. (2d) 968, 971. 

(e) TAXES. 

If the charges exacted by a state for the use of 

its highway are reasonable and uniform, they con¬ 

stitute no burden on interstate commerce. 

Michigan Pub. Utilities Com. v. Duke, 266 U. S. 
570, 576, 69 L. Ed. 445, 449. 
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A fiat tax, substantial in amount ($50.00), can¬ 

not be validly imposed as an excise tax on a bus 

transporting interstate passengers, where the same 

amount is exacted from busses using the streets 

only occasionally as from local busses, since such 

a tax does not measure the value of the use of the 

highway. 

Sprout v. South Bend, 277 U. S. 163, 170, 72 L. 
Ed. 833, 837. 

A state does not exceed its power by imposing 

more than one form of tax as a charge for the use 

of its highways in interstate commerce. In order 

to invalidate the tax the complainant must show 

that the charges bear no reasonable relation to the 

value of the privilege granted. 

Interstate Busses Corp. v. Blodgett, 276 IT. S. 
245, 252, 72 L. Ed. 551, 555. 

While a state may require the payment of an 

occupation tax by one engaged in both intrastate 

and interstate commerce, in order that such a tax 

may be valid it must appear that it is imposed 

solely on account of the intrastate business; that it 

is not increased because of the interstate business 

done; that one engaged exclusively in interstate 

commerce would not be subject to the tax; and that 

he could discontinue the intrastate business with¬ 

out withdrawing from the interstate business. 

Sprout v. South Bend,, 277 IT. S. 163, 171, 72 L. 
Ed. 833, 837. 

A state may impose on busses engaged exclu¬ 

sively in interstate commerce a charge which is a 
fair contribution to the cost of constructing and 

/ 
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maintaining highways and of the regulation of 

traffic thereon. Hence, to be valid, such charge 

must be predicated upon the use made, or to be 

made, of the highways. 

A state privilege tax of $500.00 per year on 

busses with a seating capacity of from twenty to 

thirty persons engaged exclusively in interstate 

commerce is a direct burden upon such commerce 

and, in order to be valid, it must appear that the 

tax was levied only for the purpose of constructing 

and maintaining highways and regulating traffic 

thereon. This purpose may be shown by the nature 

of the imposition, that is, by the fact that it is a 

mileage tax, or by the purpose for which the tax 

is to be used, that is, by its allocation to highway 

purposes. If it appears that the tax is levied for 

the proper purpose, it will be sustained unless the 

taxpayer shows that the tax bears no reasonable 

relation to the use made by him of the highways. 

A tax graduated according to carrying capacity is 

in reality graduated according to an assumed 

earning capacity and not upon the use made of the 

highways. Hence there is not a sufficient relation 

between the measure and the thing to be measured 

to justify the conclusion that such charge was 

merely compensatory. 

Interstate Transit Co. v. Lindsey, 283 IT. S. 183, 
185, 186, 190, 75 L. Ed. 953. 

If the tax is based upon mileage, it may be pay¬ 
able into the general fund. 

Johnson Transfer & Freight Lines v. Perry, 47 
Fed. (2d) 900, 903. 
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A private carrier engaged in interstate com¬ 

merce may be required to pay a reasonable license 

fee and mileage tax, 

Continental Baking Co. v. Woodring, 286 U. S. 
-, 76 L. Ed.-, Adv. Ops. No. 14, p. 816. 

, A common carrier may be required to pay 

$75.00 in advance as a deposit to secure the pay¬ 

ment of the tax. 

.Johnson Transfer dc Freight Lines v. Perry, 47 
Fed. (2d) 900, 903. 

An act imposing a tax upon the gross revenues 

of motor carriers engaged in interstate commerce, 

including the revenues from such commerce, is in¬ 

valid. 

Nutt v. Ellerhe, 56 F. (2d) 1058, 1064. 

However, where such tax is so restricted as to 

avoid any interference with interstate commerce, 

it may be valid. 

Alward v. Johnson, 282 U. S. 509, 514, 75 L. Ed. 
496, 499. 

Prouty v. Coyne, 55 F. (2d) 289, 296. 

(!) RECORDS AND REPORTS. 

Notwithstanding the effect of the commerce 

clause, it would seem that a state at least may 

require motor operators, engaged in interstate 

commerce, to make such reports and keep such 

records with respect to any business carried on 

within the state as it could require of intrastate 

operators under its power to protect public con¬ 

venience and safety and to collect taxes for the use 

of the highways. See cases cited under Sec. I, 
Par. 1 (f), supra, p. 11. 
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(g) PHYSICAL LIMITATIONS ON VEHICLES AND THEIR USE 

ON HIGHWAYS. 

A limitation of 7,000 pounds upon the load car¬ 

ried by trucks engaged in interstate commerce is 

valid. 

Sproles v. Binford, 286 U. S. -, 76 L. Ed. 
-, Adv. Ops. No. 14, p. 827. 

A limitation of the maximum weight of com¬ 

bined truck and load to 16,500 pounds was sus¬ 

tained as to a truck engaged in interstate com¬ 

merce notwithstanding the fact that it appeared 

that the truck company could not make a profit 

unless it was permitted to use a truck with a load 

weighing 22,000 pounds or more. 

Morris v. Duby, 274 U. S. 135,144, 71 L. Ed. 966, 
971. 

If a state commission finds that a carrier en¬ 

gaged in interstate commerce proposes to operate 

over a route which is so badly congested by estab¬ 

lished motor vehicle operations that the addition 

of the applicant’s proposed service would create 

and maintain a condition that is hazardous to the 

safety and security of the traveling public, a con¬ 

dition imposed upon the certificate granted to ap¬ 

plicant that its operation be over a less congested 

highway does not constitute an undue interference 

with interstate commerce. 

Motor Transportation & Truck Co. v. Public 
Utilities Com. (Ohio Supreme Court, June 
10, 1932; IT. S. Daily, June 11, 1932). 

and see— 

Phillips v. Moulton, 54 Fed. (2d) 119. 
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(h) INDEMNITY FOR BENEFIT OF THIRD PERSONS. 

Motor busses engaged exclusively in interstate 

commerce may be required to file indemnity bonds 

if limited to damages suffered within the state by 

persons other than the passengers. 

Sprout v. South Bend, 277 U. S. 163, 172, 72 L. 
Ed. 833, 838. 

Continental Baking Co. v. Woodring, 286 U. S. 
-, 76 L. Ed.-, Adv. Ops. No. 14, p. 816. 

Sage v. Baldwin, 55 Fed. (2d) 968, 971. 

(i) APPOINTMENT OF PROCESS AGENT. 

As to the authority of a state to require a non¬ 

resident motor operator, engaged in interstate 

commerce, to appoint a local agent upon whom 

process may be served in an action growing out of 

the operation of the vehicle within the state, see 

Kane v. New Jersey, 242 U. S. 160, 61 L. Ed. 222; 

Hess v. Pawloski, 274 U. S. 352, 71 L. Ed. 1091, 

cited under Sec. I, Par. 1 (i), supra, p. 16. 

2. AUTHORITY OVER THOSE WHOSE BUSINESS IS AFFECTED 
WITH THE PUBLIC INTEREST. 

(a) IN GENERAL. 

See Sec. I, Par. 2 (a), supra. 

(b) CERTIFICATES OF PUBLIC CONVENIENCE AND NECES¬ 
SITY. 

A common carrier bus operator, even though 

engaged exclusively in interstate commerce, may 

be required to pay a license fee and take out a cer- 
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tificate of public convenience and necessity from a 
state commission. 

Clark v. Poor, 274 U. S. 554, 557, 558, 71 L. 
Ed. 1199, 1201. 

Johnson Transfer & Freight Lines v. Perry, 47 
Fed. (2d) 900, 902. 

Canonball Transp. Co. v. American Stages, 53 
Fed. (2d) 1051, 1053. 

But see Interstate Busses Cor. v. Holyoke St. 
By. Co., 273 U. S. 45, 51. 

Please v. Safety Transit Co., 50 Fed. (2d) 852. 

The privilege of engaging in interstate com¬ 
merce is one which a state cannot deny. 

Sprout v. South Bend, 277 U. S. 163, 171, 72 L. 
Ed. 833, 838. 

A state may not refuse to a common carrier 
who proposes to engage exclusively in interstate 
commerce a certificate of public convenience and 
necessity on the ground that the territory is al¬ 
ready being adequately served, since the primary 
purpose of the refusal is not public safety or con¬ 
servation of the highways, but is to determine 
the persons by whom the highways may be used 
in interstate commerce, and the adequacy of the 
facilities for conducting such commerce. 

Buck v. Kuykendall, 267 U. S. 307, 315, 69 L. 
Ed. 623, 626. 

A state may not refuse to a common carrier 
who proposes to do an exclusively interstate busi¬ 
ness a permit on the ground that existing trans¬ 
portation lines would be prejudiced, since this 
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invades a field reserved by tlie commerce clause 

for federal regulation. 

Bush & Sons Co. v. Maloy, 267 IT. S. 317, 325. 
69 L. Ed. 627, 629. 

Sage v. Baldwin, 55 Fed. (2d) 968, 973. 

A state may not decline to issue a certificate 

of convenience and necessity to a carrier engaged 

in interstate commerce on the ground that it has 

violated the law requiring it to obtain a certificate 

with respect to its intrastate business. 

Atlantic-Pacific Stages v. Stahl, 36 F. (2d) 260, 
263. 

Hi-Ball Transit Co. v. Railroad Commission, 
27 F. (2d) 425, 426. 

If a carrier is engaged in both interstate and 

intrastate transportation of passengers, a state 

may require it to obtain a certificate of conven¬ 

ience and necessity as to its intrastate business, 

provided this will not result in burdening unduly 

its interstate business. 

Interstate Buses Corp. v. Holyoke St. Ry. Co., 
273 U. S. 45, 51, 73 L. Ed. 530, 534. 

Atlantic-Pacific Stages v. Stahl, 36 F. (2d) 260, 
262. 

Hi-Ball Transit Co. v. Railroad Commission, 
27 F. (2d) 425, 426. 

(c) REGULATION OF RATES, SERVICE, ACCOUNTS, ETC. 

A state may not regulate the rates of, or require 

the making of reports or the keeping of accounts 

by, contract carriers engaged exclusively in inter¬ 

state commerce, nor require such carriers to 
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promise to obey all the requirements of the state 

statute and the regulations of the state commission. 

Sage v. Baldwin, 55 F. (2d) 968, 971. 
Johnson Transfer & Freight Lines v. Perry, 47 

F. (2d) 900, 902. 

(d) INDEMNITY FOR THE PROTECTION OF PATRONS. 

The imposition by a state statute upon a con¬ 

tract carrier, engaged enclusively in interstate 

commerce, of the duties and liability of a common 

carrier and the obligation to furnish an indemnity 

bond for the cargo constitutes a violation of the 

commerce clause. 

Michigan Pah. Utilities Com. v. Duke, 266 U. S. 
570, 577, 69 L. Ed. 445, 449. 

Sage v. Baldwin, 55 Fed. (2d) 968, 971. 
Johnson Transf. & Frt. Lines v. Perry, 47 Fed. 

(2d) 900, 902. 

A state cannot require a motor carrier operat¬ 

ing exclusively in interstate commerce to carry 

insurance for the benefit of interstate passengers 

or cargoes. 

Coordination of Motor Transportation, 182 I. 
C. C. 263, 373. 

Liberty Highway Co. v. Mich. Pub. Util. Com., 
294 Fed. 703. 



39 

in. 

CLASSIFICATIONS AND EXEMPTIONS. 

The decisions with reference to the constitution¬ 

ality of classifications and exemptions will be stated 

under the following headings: 

1. General principles. 

2. Weight or capacity. 

3. What is transported. 

4. Where operated. 

5. Character of business. 

6. Other bases of classifications. 

1. GENERAL PRINCIPLES. 

A state legislature in making classifications of 

motor carriers is entitled to consider the frequency 

and character of use of the highways, and to adapt 

its regulations to the classes of operations which 

by reason of their habitual and constant use of the 

highways make regulation imperative and create 

the necessity for the imposition of a tax for mainte¬ 

nance and construction. 

Continental Baking Co. v. Woodring, 286 U. S. 
-, 76 L. Ed.-, Adv. Ops. No. 14, p. 816. 

Bekins Van Lines v. lliley, 280 U. S. 80, 82. 

In determining the validity of exemptions the 

question is whether the classification adopted lacks 

a rational basis, and, where there is such a basis, 

an exception is not rendered invalid because it was 

designed to favor transportation by railroad as 

against transportation by motor trucks. The state 
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lias a vital interest in the appropriate use of rail¬ 

roads, and it has the right to foster a fair distribu¬ 

tion of traffic. 

Sproles v. Binford, 286 U. S. -, 76 L. Ed. 
-, Adv. Ops. No. 14, p. 827. 

2. WEIGHT OR CAPACITY. 

Vehicles weighing, when unloaded, less than 3,000 

pounds were exempted from registration fees on 

busses, graduated according to the unloaded weight 

of the vehicles. This classification or exemption 

is valid since it is based upon the fact that the ten¬ 

dency of the lighter vehicles to injure or to destroy 

the highways is slight or non-existent. It is for 

the legislature to draw the line between the two 

classes. 

Corley & Hamilton v. Snook, 281 U. S. 66, 73, 
74 L. Ed. 704, 709. 

The exemption of trucks having a net weight of 

6,000 pounds or less from a ton mileage tax held to 

be valid. 

Allied Truck Owners Asso. v. Public Service 
Commission of Wisconsin, 242 N. W. 668 
(Wis. 1932). 

A provision that trucks five or more years old 

shall pay only one-half of a registration fee, grad¬ 

uated in accordance with the weight of the truck, 

is valid in view of the fact that there must come a 

time when these vehicles do not have the same 

carrying capacity, either in mileage or tonnage, as 

newer vehicles, and the question of the reasonable- 
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ness of the classification is primarily for the legis¬ 

lature. 

The exemption from a graduated registration 

fee of farm wagons, not to exceed two tons capacity, 

used as trailers to convey agricultural products by 

and for the producer thereof, and the exemption 

of trailers drawn by logging tractors or animals in 

logging operations, are not invalid in the absence of 

evidence on the subject, since it will be presumed 

that the exempted vehicles do not use the highways to 

the same extent, and do not inflict damage on the 

highways to the same degree, as do the vehicles not 

within the exemption. 

The exemption of hearses will be sustained for 

the same reason. 

Prouty v. Coyne, 55 F. (2d) 289, 296. 

3. WHAT IS TRANSPORTED. 

The exemption of bu%sro a statute impos¬ 
ing a weight limkvdtion on the load does not render 

a truck statute invalid since the public interest in 

the transportation of persons is sufficient to support 

a classification of passenger traffic as distinct from 

freight. 

Sproles v. B inford, 286 U. S.-; 76 L. Ed.-; 
Adv. Ops. No. 14, p. 827. 

The exemption of passenger carrying vehicles 

from a ton-mileage tax held valid on the ground 

that freight-carrying vehicles cause greater damage 

to the highway than passenger-carrying vehicles. 

Allied Truck Owners Asso. v. Public Service 
Commission of Wisconsin, 242 N. W. 668 
(Wis. 1932). 
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Tlie transportation of children to and from 

school may be exempted from a general regulatory 

statute on the ground of the public interest in this 

sort of transportation. 

Continental Baking Co. v. Woodring, 286 U. S. 
-; 76 L. Ed.-; Adv. Ops. No. 14, p. 816. 

Motor carriers transporting school children to 

schools may be exempted from a mileage tax. 

Louis v. Boynton, 53 F. (2d) 471, 473. 

The exemption of school bus transportation from 

a requirement as to liability insurance for the pro¬ 

tection of the public does not render the act invalid, 

since it will be presumed that the governing authori¬ 

ties of the school districts will see to it that persons 

are hired who will exercise due care. 

Louis v. Boynton, (2d) 471, 474. 

A statute squiring contract carriers generally 
to obtain certificates ji p enile convenience and give 

bonds for the protection of the public, but exempt¬ 

ing those contract carriers which haul agricultural 

products and sea foods from the point of production 

to shipping point enroute to the primary market, is 

arbitrary and violates the constitutional guarantee 

of equal protection of the laws. 

Smith v. Gaboon, 283 U. S. 553, 567, 75 L. Ed. 
1264, 1274. 

4. WHERE OPERATED. 

A state statute requiring operators of motor 

vehicles to secure insurance for the protection of 

persons injured by their operation is not rendered 
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unconstitutional by the fact that it is confined to 

operators in cities of the first class. 

Packard v. Banton, 264 IT. S. 140, 143, 68 L. Ed. 
596, 607. 

Within a radius of 25 miles surrounding munici¬ 

palities private carriers may be exempted from a 

state statute imposing upon common carriers a mile¬ 

age tax and the obligation to take out an indemnity 

bond. Since there is a penumbra of towns sur¬ 

rounding each city there is a practical difficulty in 

keeping accounts as to mileage, and since private 

carriers within this radius use the state highways 

only slightly, the courts will not interfere with the 

line drawn by the legislature. 

Continental Baking Co. v. Woodring, 286 U. S. 
-, 76 L. Ed.-, Adv. Ops. No. 14, p. 816; 
and see State v. Kozer, 242 Pac. 621, 116 
Oreg. 621. 

Common carriers by truck operating between 

fixed termini and over regular routes may be charged 

a heavier tax than other freight carriers, common 

and private, since the use of the highways by the 

former will probably be regular and frequent, and 

hence unusually destructive thereto, and will expose 

the public to dangers exceeding those consequent 

upon the occasional movements of other carriers. 

Bekins Van Lines v. Riley, 280 U. S. 80, 82, 
74 L. Ed. 178, 180. 

See Clark v. Maxwell, 197 N. C. 604, 150 S. E. 
190 (affirmed 282 U. S. 811, 75 L. Ed. 726). 

Johnson Transfer & Freight Lines v. Perry, 
47 F. (2d) '900, 903. 
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An exemption permitting greater length of ve¬ 

hicles and weight of loads than those prescribed in 

the statute when the vehicles are operated between 

points of origin and common carrier receiving or 

loading points by the shortest practicable route, 

although made in favor of railroad companies, is 

not for that reason invalid. Short hauls confined 

to small areas greatly reduce the traffic congestion 

and highway casualties, which is a sufficient basis 

for the classification. 

Sproles v. Binford, 286 U. S.-; 76 L. Ed.-; 
Adv. Ops. No. 14, p. 827. 

All carriers (common, contract and private), 

when operating exclusively within the limits of a 

municipality, may be exempted from a statute re¬ 

quiring, among other things, with respect to the 

common carriers, that they take out a certificate of 

public convenience and necessity, authorizing the 

state commission to regulate their rates, prescrib¬ 

ing a method of accounting, and obligating all 

carriers to file an indemnity bond and pay a mileage 

tax, since operations within the city limits are sub¬ 

ject to local regulations. 

Continental Baking Co. v. Woodring, 286 U. S. 
-; 76 L. Ed.-; Adv. Ops. No. 14, p. 816. 

In so far as contract carriers are concerned, 

private motor carriers who operate within a radius 

of 25 miles of a city or village may be exempted 

from a mileage tax, since they make only an inci¬ 

dental use of the public highways and do not trans¬ 

port persons or property thereon for hire. 

Louis v. Boynton, 53 F. (2d) 471, 473. 
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In so far as contract carriers are concerned, 

similar carriers operating wholly within any city 

or village may be exempt from a mileage tax, since 

80 per cent of the tax is expended entirely outside 

of the corporate limits of cities and villages. 

Louis v. Boynton, 53 F. (2d) 471, 474. 

A motor carrier operating wholly within a city 

or village may be exempted from a provision of the 

statute requiring liability insurance for the protec¬ 

tion of the public, since they are subject to regu¬ 

lation by the municipality in which they operate. 

Louis v. Boynton, 53 F. (2d) 471, 474. 

A ton mileage tax was made applicable to ve¬ 

hicles transporting property for hire or “without 

hire or consideration or for or as incidental to the 

business of the owner or operator.” The exemption 

from such tax of motor vehicles used exclusively 

in transporting or delivering dairy or other farm 

products between the point of production and the 

primary market is valid. 

. Allied Truck Owners Asso. v. Public Service 
Commission of Wisconsin, 242 N. W. 668 
(Wis. 1932). 

J. CHARACTER OF BUSINESS. 

Persons operating motor vehicles for their own 

private ends may be exempted from a requirement 

of a state statute that motor carriers for hire file 

bonds for the protection of persons injured by the 

operation of their motor vehicles. 

Packard v. Banton, 264 U. S. 140, 144, 68 L. 
Ed. 596. 
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The legislature may exempt private operators 

from the obligation to pay a license fee or a mileage 

tax, and to file a bond, with respect to vehicles 

transporting the operator’s own live stock and farm 

products to market, or transporting supplies for 

his own use, since this does not make a distinction 

between carriers for hire; furthermore, farmers use 

the highways very seldom, and such use is ade¬ 

quately compensated for by the general tax on 

automobiles. 

Continental Baking Co. v. Woodring, 286 U. S. 
-; 76 L. Ed.-; Adv. Ops. No. 14, p. 816. 

Where there is levied upon common carriers 

operating between fixed termini, or over a regular 

route, a gross receipts tax in lieu of all other taxes, 

the fact that such a tax results in such carriers 

being required to pay a higher rate upon property 

devoted to this particular business than was de¬ 

manded of property not so employed, does not show 

that there was an arbitrary or unreasonable exercise 

of the power of the state to classify property for 

the purposes of taxation. 

Alward v. Johnson, 282 U. S. 509, 514, 75 L. 
Ed. 496, 499. 

A provision requiring contract carriers to carry 

liability insurance for the protection of the public 

is not rendered invalid because certain private motor 

carriers are exempted therefrom, since a carrier 

for hire uses the highway habitually and continu¬ 

ously whereas the private motor carrier uses the 

highway only incidentally to his principal business. 

Louis v. Boynton, 53 F. (2d) 471, 474. 
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The exemption of farmers and dairymen hauling 

dairy or farm products, and lumber haulers engaged 

in transporting lumber and logs from the forests 

to shipping points, from the application of an act 

regulating and taxing all motor vehicles for hire, 

is invalid. 

Nutt v. Ellerbe, 56 F. (2d) 1058, 1063. 

There may be exempted from a general contract 

carrier regulatory statute individuals who are not 

in the business of carriage for hire but who, as 

agents for another, casually haul and make a charge 

therefor. 

Stephenson v. Binford, 53 F. (2d) 509, 516. 

A lower registration fee may be imposed upon 

trucks used exclusively in constructing and main¬ 

taining highways, and upon those used exclusively 

by the owner in transporting materials and prod¬ 

ucts to his mines or sawmills, than are imposed upon 

trucks not so engaged, since a classification based 

upon the extent of the use or of the destruction 

inflicted by the vehicles is reasonable. 

Prouty v. Coyne, 55 F. (2d) 289, 294. 

Where an act relates to the size, character of 

tires and weight of trucks, the exemption from its 

provisions of trucks used for the movement of farm 

products by the producer thereof is invalid, since 

such producer will make just as much use of the 

highways as many persons who are not exempted and 

who make only as casual or incidental use of the 

highways as the farmer. 

Louis v. Boynton, 53 F. (2d) 471, 474. 
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Where a statute is a police regulation, exemp¬ 

tions of a farm wagon not to exceed two tons 

capacity used as a trailer and to convey agricul¬ 

tural products by or for the producer thereof, and 

of a trailer drawn by a tractor or animals in log¬ 

ging operations, would render the act invalid; but 

where the act merely imposes an excise tax, such 

exemptions do not render the act invalid, since the 

equal protection of the law clause does not require 

the adoption of an iron-clad rule of equal taxation. 

Prouty v. Coyne, 55 P. (2d) 289, 295. 

6. OTHER BASES OF CLASSIFICATIONS. 

The requirement that liability insurance be issued 

by a company authorized to do business in the 

state is reasonable in so far as the operator is con¬ 

cerned, and he cannot rely on the alleged discrimi¬ 

nation against an insurance company not authorized 

to do business in the state. 

Sprout v. South Bend, 277 IT. S. 163, 168, 72 
L. Ed. 833, 836. 

A provision in a state statute that vehicles owned 

by non-residents, properly registered in the county 

or state of the owner, may use the highways for a 

limited period without the payment of any tax is 

not unduly discriminatory as against a member 

of the military forces of the United States located 

at a military reservation within such state, although 

he may have registered his automobile in accord¬ 

ance with rules and regulations of the federal au¬ 

thority commanding such reservation. 

Storaasli v. Minnesota, 283 U. S. 57, 75 L. Ed. 
839. 
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A state statute imposed on motor vehicles en¬ 

gaged in interstate, and on those engaged in intra¬ 

state, commerce a personal property tax upon motor 

cars, a registration license fee and a gasoline tax. 

Passenger carriers for hire engaged in intra¬ 

state commerce are required to pay a 3 per cent 

gross receipts tax, less local taxes on real property 

and tangible personalty, the same to be in lieu of 

all taxes on intangible personalty; also a 2 per cent 

income tax levied on corporations generally. 

Passenger carriers for hire engaged in inter¬ 

state commerce, instead of being required to pay 

a gross receipts tax, are obligated to pay a mileage 

tax of 1 cent per mile. 

It was held that a carrier engaged in interstate 

commerce does not show discrimination by the fact 

that the two provisions are different in form, measure 

or method of assessment, or by showing that it is 

required to pay three kinds of taxes instead of two. 

Such discrimination can be established only by an 

interstate carrier showing that its tax in actual prac¬ 

tice falls on it with disproportionate economic weight. 

Interstate Busses Corp. v. Blodgett, 27b U. S. 
245, 251, 72 L. Ed. 551, 555. 

The fact that street cars and motor omnibuses, 

which are regulated by other statutes, are excluded 

from a statutory requirement that operators of mo¬ 

tor vehicles for hire secure insurance for the protec¬ 

tion of persons injured by the operation does not 

render the act unconstitutional. 

Packard v. Bant on, 264 IT. S. 140, 144, 68 L. Ed. 
596, 608. 
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IV. 

OTHER QUESTIONS RELATING TO THE VALIDITY 
OF STATE LEGISLATION. 

These will be considered under the following 

heading's: 

1. Effect of Federal Highway Legislation. 

2. Delegation of Legislative Authority. 

3. Statutory Indefiniteness. 

4. Separability of Invalid Portions. 

5. Legislative Declaration—Effect. 

1. EFFECT OF FEDERAL HIGHWAY LEGISLATION. 

The Acts of Congress relating to federal aid in 

the construction of state highways do not withhold 

from the states the power to prescribe reasonable 

regulations to preserve such highways and to pro¬ 

mote the public safety in their use. 

Morris v. Duty, 274 U. S. 135,143, 71 L. Ed. 966, 
971. 

But a state statute under which a certificate of 

public convenience and necessity is refused to a com¬ 
mon carrier, who proposes to engage exclusively in 

interstate commerce, on the ground that the territory 

is already being adequately served, defeats the pur¬ 

pose of Congress expressed in the legislation giving 

federal aid for the construction of interstate high¬ 

ways. 

Buck v. Kuykendall, 267 U. S. 307, 316, 69 L. 
Ed. 623, 627. 
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The federal aid legislation is of significance, not 

because of the aid given by the United States for the 

construction of particular highways, but because 

those acts make clear the purpose of Congress that 

state highways shall be open to interstate commerce. 

Bush & Sons Co. v. Maloy, 267 U. S. 317, 324, 
69 L. Ed. 627, 629. 

The agreement between the national and the state 

government under which federal aid is given in the 

construction of state highways does not prohibit the 

state from thereafter reducing the weight of truck 

and load which may be permitted upon the state high¬ 

way. 

Morris v. Duby, 274 U. S. 135, 144, 71 L. Ed. 966, 
972. 

A motor carrier having a contract for the trans¬ 

portation of mails has no valid basis for claiming 

exemption from a gross receipts tax imposed by state 

statute on the ground of his contract with the federal 

government, since there was no tax upon the contract 

for such carriage, and the burden laid upon the prop¬ 

erty employed affected operations of the Federal 

Government only remotely. 

AI ward v. Johnson, 282 U. S. 509, 75 L. Ed. 496. 

A mileage tax is not a “toll,” within the meaning 

of §9 of the Federal Highway Act (42 Stat. at L. 212, 

chap. 119; U. S. C. A. Tit.' 23, §9, Act of Nov. 9, 

1921). 

Sanger v. Lukens, 24 Fed. (2d) 226. 
Johnson Transfer & Frt. Lines v. Perry, 47 Fed. 

(2d) 900. 
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Alkazin v. Wells, 47 Fed. (2d) 904. 
Intercity Coach Lines x. Harrison, 172 Ga. 390, 

157 S. E. 673, 677. 

The lower court ruled adversely to the contention 

that, since the state had accepted federal aid, the 

federal highway aid legislation deprived the state of 

the power to impose an excise tax for the use of the 

highway (19 Fed. (2d) 256, 259). 

In the opinion of the Supreme Court, sustaining 

the statute, it was stated that an excise tax of 1 cent 

a mile for each mile of highway traversed was levied 

on vehicles engaged in interstate commerce, and that 

the state had received an amount for the construction 

of its highways under the federal aid legislation. If 

the invalidity of the tax on this ground was urged in 

the Supreme Court, it was passed with the conclud¬ 

ing remark of the opinion: “Objections of less mo¬ 

ment which we have considered do not require com¬ 

ment.” 

Interstate Busses Corp. v. Blodgett, 276 U. S. 
245, 250, 252, 72 L. Ed. 551, 554, 555. 

A state registration fee on busses ranging from 

$15.00 up to $70.00, graduated according to the weight 

of the bus, is not a “toll” within the meaning of §9 

of the Federal Highway Act (which forbids charg¬ 

ing tolls on roads receiving federal aid), since it is 

(1) not exacted when and as the privilege is used; 

(2) is exacted without reference to the highways 

used or the frequency of their use; (3) is not ex¬ 

acted of non-residents; and (4) if Congress had 

intended to procure the abandonment of this well- 

recognized form of taxation, it would have used 



53 

more explicit language than that prohibiting tolls 

found in §9. 

Carley & Hamilton v. Snook, 281 U. S. 66, 74, 
74 L. Ed. 704, 710. 

It appears from the abstract of the brief of coun¬ 
sel for the carriers, appearing in the report of the 

case in 75 L. Ed. at page 1267, that it was contended 

that a mileage tax, graduated according to the ca¬ 

pacity of the vehicle and payable quarterly in ad¬ 

vance, was “a toll exacted by the state for the 

use of all its public highways, and is therefore in¬ 
valid, conflicting, as it does, with the Federal High¬ 

way Act, chap. 1, §9.” However, the court stated 

that in view of the fact that the statute had been held 

invalid on other grounds, it was unnecessary to con¬ 

sider separately the validity of the mileage tax. 

Smith v. Cahoon, 283 IT. 8. 553, 567, 75 L. Ed. 
1264, 1275. 

2. DELEGATION OF LEGISLATIVE AUTHORITY TO - 

(a) STATE COMMISSIONS. 

Authority may be delegated to a state commis¬ 

sion to require that the vehicles of the operators 

subject to its jurisdiction shall be maintained in a 

safe and sanitary condition and that accidents 

shall be reported, to prescribe qualifications of 

operators and to regulate their hours of service. 

Continental Baking Co. v. Woodring, 286 U. S. 
-, 76 L. Ed.-, Adv. Ops. No. 14, p. 816. 

The grant of authority to the state highway 

commission to reduce the maximum combined 

weight of vehicle and load from 22,000 pounds, 
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fixed in the statute, to 16,500 pounds, upon a find¬ 

ing that such reduction will be for the best inter¬ 

ests of the state, does not constitute an improper 

delegation of authority. 

Morris v. Duly, 274 U. S. 135, 71 L. Ed. 966. 

The grant of authority to a highway depart¬ 

ment to issue special permits for limited periods 

for the transportation of such oversize, overweight 

or overlength commodities as cannot reasonably be 

dismantled, and for the operation of superheavy 

and oversize equipment for the transportation of 

such commodities, is not an unconstitutional dele¬ 

gation of legislative authority. 

Sproles v. Binford, 286 U. S.-; 76 L. Ed.-; 
Adv. Ops. No. 14, p. 827. 

(b) MUNICIPALITIES. 

In so far as the Federal Constitution is con¬ 

cerned, a municipality, if authorized to do so by 

appropriate state legislation, may enact and im¬ 

pose upon interstate commerce regulations for pub¬ 

lic safety and convenience, e. g., it may require the 

licensing and registration of busses (277 U. S. 163, 

169, 72 L. Ed. 833, 836) ; the payment of charges 

for the use of the city’s streets (277 U. S. 163, 170, 

72 L. Ed. 833, 837) ; the payment of occupation 

fees (277 IT. S. 163, 171, 72 L. Ed. 833, 837) ; the 

execution of liability bonds (277 U. S. 163, 172, 

72 L. Ed. 833, 838). ’ 

A state statute may forbid municipalities from 
requiring bonds or licenses of motor vehicles in ad¬ 

dition to those required by the state. 

Continental Baking Co. v. Woodring, 286 U. S. 
-, 76 L. Ed.-, Adv. Ops. No. 14, p. 816. 
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3. STATUTORY INDEFINITENESS. 

Where the statement of the obligation sought to 

be imposed by a state statute upon motor carriers 

is so general and vague that they are afforded no 

standard of conduct that is possible to know, and 

thus are exposed to criminal prosecution without 

any suitable, definite requirement having been 

stated, the act is void for uncertainty. 

Continental Baking Co. v. Woodring, 286 U. S. 
-; 76 L. Ed.-; Adv. Ops. No. 14, p. 816. 

Smith v. Cahoon, 283 U. S. 553, 564, 75 L. Ed. 
1264, 1272. 

The terms “common carrier receiving or loading 

points” and the “shortest practicable route to desti¬ 

nation” were held not to be so indefinite and uncer¬ 

tain that they rendered the statutory provision in¬ 

valid. The rule requiring reasonable certainty does 

not forbid the use of ordinary terms to express com¬ 

mon ideas. 

Sproles v. Binford, 286 U. S.-; 76 L. Ed.-; 
Adv. Ops. No. 14, p. 827. 

It transcends the permissible limits of statutory 
indefiniteness for a legislature to enact a general 

regulatory scheme which is, according to its terms, 

applicable to two different classes of carriers, but 

which can legally be made to apply only partially to 

one of the classes, and then to provide that the 

statute shall apply to such class only so far as the 

provisions are legally applicable. 

Smith v. Cahoon, 283 IT. S. 553, 565, 75 L. Ed. 
1264, 1273. 
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Where a statute makes no distinction between 

intrastate and interstate commerce, and certain pro¬ 

visions constitute burdens on interstate commerce, it 

will be presumed that the Legislature intended that 

such provisions should not apply to such commerce, 

but those provisions which may be validly applied 

will be enforced. 

Sage v. Baldwin, 55 Fed. (2d) 968, 971. 

Even though the provision exempting from the 

obligation to pay a mileage tax on operations in and 

adjacent to municipalities may be so worded as to 

import some element of indefiniteness in the law, yet 

if in the process of levying the tax it is necessarily 

made certain before any penalty can be imposed for 

non-payment, the act will not be declared void at the 

suit of a motor operator. 

Continental Baking Co. v. Woodrmg, 286 U. S. 
-; 76 L. Ed.-; Adv. Ops. No. 14, p. 816. 

4. SEPARABILITY OF INVALID PORTIONS. 

See cases cited under 5 (b), infra. 

An invalid exemption of the movement of farm 

products from an act regulating the size, character 

of tires and weight of motor vehicles renders the 

whole act invalid. 

Louis v. Boynton, 53 Fed. (2d) 471, 475. 

A statute imposing a graduated license fee may 

be valid in its entirety as to intrastate commerce and 

invalid in its entirety as to interstate commerce. 

Prouty v. Coyne, 55 Fed. (2d) 289, 296. 
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5. LEGISLATIVE DECLARATION-EFFECT. 

(a) GENERALLY. 

While the declaration in a statute that the busi¬ 

ness of contract carriers is affected with the public 

interest is not controlling, nevertheless such decla¬ 

ration, unless clearly overthrown by facts of rec¬ 

ord, must prevail. 

Stephenson v. Binford, 53 Fed. (2d) 509, 515. 

(b) SEPARABILITY OF INVALID PORTIONS. 

See annotation in 73 L. Ed., p. 287, on the 

subject: 

“Validity, construction, effect, and binding 
force of declaration in statute or ordinance 
that invalidity of a portion shall not affect the 
remainder.” 

In the absence of a legislative declaration the 

legal presumption is that an act is to be effective 

in its entirety, since there is no right of mutilation 

and a court will not resort to elimination; but this 

presumption is overcome by a declaration of sepa¬ 

rability. When there is such a declaration, the act 

is presumed to be divisible; and this presumption 

will prevail unless it is overcome by considerations 

which make evident the inseparability of its provi¬ 

sions, or the clear probability that if the invalid 

part had been eliminated the legislature would not 

have been satisfied with what remained. 

Williams v. Standard Oil Co., 278 IT. S. 235, 
241, 73 L. Ed. 287. 
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In considering the constitutionality of a state 

statute which required a certificate of public con¬ 

venience and the payment of a license tax by com¬ 

mon carriers engaged exclusively in interstate 

commerce, the court gave some weight to the pro¬ 
vision of the act which made each section and part 

thereof independent and declared that the holding 

of any section or part thereof to be void or ineffec¬ 

tive for any cause should not affect any other sec¬ 

tion or part thereof. It also gave weight to the 

provision that the act should apply to interstate 

commerce only in so far as such regulation was 

permitted by the Federal Constitution. 

Clark v. Poor, 274 U. S. 554, 558, 71 L. Ed. 1199, 
1201. 

The effect of a clause in a statute, that if any 

of its provisions are held to be unconstitutional 

the validity of the remaining portion shall re¬ 

main unaffected, is merely that “if one provision 

is struck down as invalid the others may stand.” 

Smith v. Caltoon, 283 U. S. 553, 563, 75 L. Ed. 
1264, 1272. 

It has been said that the effect of such a clause 

is to indicate that the legislature intended to go as 

far as possible in the regulation proposed, but to 

abandon none because some might prove invalid. 

Southern Motorirays v. Perry, 39 Fed. (2d) 145, 
146. 

Where a general regulatory scheme is, accord¬ 

ing to its terms, made to apply to two separate 

classes of carriers, to one of which it may legally 

be made only partially applicable, a saving clause 
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with respect to tlie separability of invalid pro¬ 

visions will not avoid the invalidity of the whole 
statute, since prior to the excision the act is, with 

respect to the class to which it may not be made 

fully to apply, void on the ground of indefinite¬ 

ness. 

Smith v. Cahoon, 283 II. S. 553, 564, 75 L. Ed. 
1264, 1273. 

Where a provision authorizing the commission 

to grant special terms to carriers of certain kinds 

of goods is expressly made separable from the rest 

of the act, such provision, even if invalid, would 

not invalidate the whole act. 

Stephenson v. Binford, 53 Fed. (2d) 509, 515. 
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